The Procedure of Civil Cases Concerning Intellectual Property for Patent

Infringement Cases
(The following flow chart provides an approximate time spent in each step of the procedure
for the purpose of reference. The exact time spent in each step varies in different cases,
subject to the varying facts in individual cases and court adjustment based on parties’ motion
and statement.)

The general scenario is as follows:
1. First instance of a civil action.
2. Both parties are a national of this country. (Plaintiff is the patentee; Defendant is the
infringer.)
3. Plaintiff has never submitted any request for amending the issued patent claims.
4. Defendant asserts the issue of patent validity as one of the defenses.
5. Subject to the case management system during the proceedings.

The complaint is received and .
reviewed by the reviewing board. The correction The complaint is
is not dismissed without
The formality of the complaint is being submitted. prejudice.
30 Days (— checked; if the formality does not meet the |
requirements, plaintiff will be ordered to The correction is submitted.
correct the complaint.
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A first court order will be served to the Defendant raises a procedural issue.
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defendant to order him to submit a response. ¥
< Both parties will be ordered to file a brief
ve regarding procedural issues and to exchange
D . 60Days | the brief with the other party; or the Court will
efendant raises a : .
substantive issue. proceed Wlti the preparation procedure.
30 Days y The Court will issue an
If necessary, the Court will interlocutory decision.
assign the case to one technical ¢ v
examination officer. The procedural defects The case is dismissed
no long exist or have because of procedural issues;
v \ 4 | been corrected. or the case will be
A second court order will be served to the transferred to another court.
Plaintiff to order him to submit a brief for
summarizing the issues at dispute. 1. Before the date of the first oral argument, both parties shall comply
with the requirements imposed by Article 266 of the Civil Code to
30 Daysv propose all factual or legal issues, reasons for asserting those issues,
and evidence for supporting them. Both parties are also required
A third court order will be delivered to the to file a motion to investigate evidence, or a motion to order third
defendant to order him to submit a brief parties to hand in(submit) documents or specified objects. With
for summarizing the issues at dispute. that, it is easy for the Court to conduct the preparation procedure so

as to plan the trial.

. If one party thinks that the documents submitted by the other party
are concerning with his trade secret, he may file a motion to seek
for an order to keep the documents under trade secret protection
under Articles 11 and 12 of the Intellectual Property Case

¢ Adjudication Act.
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The procedural examination is done; the case is
then distributed to one tribunal.

The preparation procedure is managed

The Court will summarize the issues and plan how to
by the Court.

conduct the trial. (See the next page.)




The preparation procedure is

managed by the Court.
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For a first oral argument,
both parties are required
to submit to the Court a
brief that explains all
arguments for the issues
and evidence used for
each of the arguments; a
copy of such brief shall
be delivered to the other

party.

60 Dayp
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The first oral argument is being

The Court will summarize the issues and plan how to conduct the

trial:

1. Under Article 268-1 of the Civil Code, the Court will summarize
and simplify the issues (for example, claim construction, patent
validity, infringement or non-infringement, and damages
calculation).

2. Regarding the simplification of the issues, the Court will decide
ways to investigate evidence and steps thereof (for instance,
necessities of examination, direct investigation, document-
collection, and mandatory response upon a court’s formal request).
The Court will also decide the date of trial.

3. The Court will order the parties of the case, or third parties, to
submit documents or objects within a period of time.

4. When one party asserts or states that the reasons for invalidating
the patent at dispute do exist (that is, there is an issue of patent
validity), if necessary, the Court will order the intellectual property
agency to join the suit.

5. The order of adjudicating the issues of patent validity and
infringement will depend on the situation of a case.

6. The judge will notify the parties if they do not follow the trial plan
to present assertions, arguments, or evidence, they will lose a right
to do so.

held.

The validity issue regarding the disputed patent is adjudicated while
the Court will also look at the issue of claim construction.

60 Days

For a second oral argument, both
parties are required to submit to
the Court a brief that explains all
arguments for the issues and
evidence used for the arguments;
a copy of such brief shall be
delivered to the other party.
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The patent is
held valid.

The patent is
held invalid.
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If it is necessary, a second
oral argument will be held.
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The infringement issue is
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being adjudicated.

For a third oral argument, both A 4 y

Non-

60 Days

parties are required to submit
to the Court a brief that
explains all arguments for the
issues and evidence used for
the arguments; a copy of such
brief shall be delivered to the
other party.
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Any following oral
argument will be held, if it

is necessary.
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A judgment is made; the case is over.

Infringement is
concluded.

infringement is
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The damages issue is
being adjudicated.

A A




